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ABSTRACT

s faras criminal justice administration system in India is concerned, bail or jail is the question
before every intellectual to be answered while the Court is exercising discretionary power in
ranting or refusing the bail because every citizen is presumed to be law abiding and innocent.
The cardinal principles of c_riminal law is that. burden of proof always lies on prosecution except .feyv
exceptions and everybody is presurn.ed tq be innocent L}l’llC?S and until he is proved as guilty. This is
pased on the principle that every citizen is entitled to live in liberty till he commits an offence; and
sobody, including the state, should take away his liberty without establishing before a court of law
that he had committed the offence and thus rendered himself disqualified for enjoying the liberties
of a free citizen. The law of bail occupies an important place in the administration of justice and the
concept of bail emerges from the conflict between the police power to restrict liberty of a man who
isalleged to have committed a crime, and presumption of innocence in favour of the alleged criminal.
Anaccused is not detained in custody with the object of punishing him on the assumption of his guilt.
The objective of the paper is to analyse the importance of bail in the criminal justice administration
system in India. In the present paper the author has made an attempt to examine the statutory
provisions pertaining to bail in the light of the decided cases. The researcher has also focus on the
discretionary power of the court in granting or refusing the bail including anticipatory bail. The author
fizs also specifically points out some of the drawbacks in the bail provisions and suggested some
remedial measures to strengthen criminal justice administration system in India.
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INTRODUCTION

rty is fundamental right guaranteed by law. Although liberty of a citizen is
;lsn;iout')tedly import.ant but balance must be maintained with the security ofthe co.mmunity. A balance
- Oftﬁu"?i tobe maintained between the personal liberty of the accused_and the investigational right
> oF;: hICe. It. must .result.in minimum interference with the personz‘ll l.n berty of the accused and the
On hang ;1 POllce.to Investigate the case. It has to dovetail two conflicting dem\anfls. namely, on the
misadvemue fequirements of the society for being s.hielded f_rom the hazards of being exposed to the
Canon of i res Qf.a person alleged to have committed a crime; an‘d on the oth‘er. thf: fundamental
Li minal jurisprudence viz. the presumption ofinnocence of anaccused till he is found guilty.

the rty #1815 in proportion to wholesome restraint. the more restraint on others to keep off from us.
Tmore liberty we haye, !

he ¢ .

" abSOIute :cept of personal liberty, though an essential feature of our constitutional scheme, is neither

eslabliShe: ll')lsolm and if found necessary, personal liberty may be curtailed under a procedure

Ty Y law.? For an ideal social set up a fine balance has to be struck between liberty of an
WY -

2 Anigge 228N v. State of 1 950 SC 27
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; both are complimentary to eac|,
individual and interest of ﬂ?et::‘?r'gym::::::ﬁm Supreme Courtin the famo, seofy 88
thas aply beenremarkeclyy L or problemof society isto combine that gy, OF g
Gandhiv. Raj Narain, tl'.m ' The discretionary Ju;:lsc!nctlon of Qourts, regarding grae
which liberty becomes hw;:' ; on with commission of various offence_ Ultima'::
of bail to persons arrested if €01 ;»,

attaining this very objective. astan v. Balchand,'proclaimed that the baic r,, . k 1

Other
Sca

The Apex Cc?uﬂ hﬁg:zciph.lmp“h“d and putting its seal ofapprovay the ol
pmasb.ilnotjul.lel':_ individual and society, the Apex Court in Rum Goving Un
of balancing interests
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Courts to protect such liberties of i 4 .o
Mcffmmd\cw"ﬂf“w : h Indivig
always be an all vailable to the deserving ones only since the term Protection e
i on
this protection can be made a

: sermed absolute in any and every situation but stands qualified depenging o
wwu' ”ﬁ;ﬂl Itis onﬂ:lylis perspective that in the event of there being copmeae
heinous crime d;ummmds protection from these elements since the |ater are
capability of spreading a reign of terror so as to disrupt the life and tranquillity of the pegy
society. In Mansab Ali v. Irsan and another,® the Apex Court again stressed that the d; -
jursdiction of bail should be exercised by balancing valuable right of liberty of an ndividgg
interest of society in general.” i
'CONCEPTUAL ANALYSIS 4

The word “Bail™ means the security of a prisoner’s appearance for trial. The effzct of or; ! _’

is, accordingly not fo get the prisoner free from jail or custody, but to release him from e
of Law and to entrust him to the custody of his sureties who are bond to produce him at hi§
specified time and place. Grant of bail is a rule and refusal is an exception. A person 2
bailable offence | hﬁﬂdﬂo be released on bail. Bail in case of bailable offences ise
_ Inthematierof admission to bail the Code of Criminal Procedure makes a distinction betwi

Iy -4 o5 offence 'l'heyanwfbailtoapersonaccusedofnon-bailableoffenceis S

>d of bailable offence at any time while under detention without a w T
- therightto be released on bail in view of section436 Cr.P.C. 191
S— mhswaumishbail, police officer has no discretiof
a5t L O committing a bailable offence is produced beforeal
' Q'VOH, Alstrate has no option but to release him on approp

° when is bailable, bail has t0!
 While adjudcating a bail
ion of the merits of the case

i

tate of Gujarat 1972 (B) G
. E ndas 1969 Mad.

Cr. LJ 215.
80 SC 785.
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PURPOSE AND SIGNIFICANCE OF BAIL

The primary purposes of bail in a criminal case are to relieve impri

accused consfructlvel.)' in th_e ?UStOdY of the Court, whether before or after conviction to assure that

ne will submit 0 the jUfl'SdlC‘tlon of the Court and be in attendance thereon wheneve} his presence

s required. ThiS it in Gurcharan Singh and Ors. Vs. State" observed that two pfamcum

considerationS, while considering petition for grant of bail in non-bailable offence a;rtm;rom the

seriousness of the offence, are the likelihood of the accused fleeing from justice anaa}ﬁs tampering
tion witnesses. Both of them relate to ensure of the fair trial of the case. Though, this

with the prosecu ; _
aspect is dealt by the High Court in its impugned order, in our view, the same is not convincing.

The principles, W

hich the Court must consider while granting or declining bail, have been culled
out by Court in the case of Prahlad Singh Bhati v. NCT, Delhi," thus:

The jurisdiction to grant bail has to be exercised on the basis of well-settled principles having
regard to the circumstances of each case and not in an arbitrary manner. While granting the bail, the
court has tokeep in mind the nature of accusations, the nature of the evidence in support thereof, the
severity of the punishment which conviction will entail, the character, behaviour, means and standing
of the accused, circumstances which are peculiar to the accused, reasonable possibility of securing
the presence of the accused at the trial, reasonable apprehension of the witnesses being tampered
with, the larger interests of the public or State and similar other considerations. It has also to be kept
inmind that for the purposes of granting the bail the legislature has used the words reasonable grounds
for believing instead of the evidence which means the court dealing with the grant of bail can only
satisfy it (sic itself) as to whether there is a genuine case against the accused and that the prosecution
will be able to produce prima facie evidence in support of the charge. It is not expected, at this stage,
to have the evidence establishing the guilt of the accused beyond reasonable doubt

STATUTORY PROVISIONS

Section436to Section439 which find place in Chapter XX X111 of the Code of Criminal Procedure,
1973 provide in respect of regulation of bail in different types of cases. Section 436 enacts the
invariable rule for grant of bail in bailable cases, subjectto the sole exception contained in sub-section
(2)of Section 436, under which a Court may refuse o release a person on bail, even ina bailable case,
where such person has failed to comply with the conditions of the bail bond. Section 437 which dea.:ls
with the power of the Court other than the High Court or Court of Sessions, ck‘nhes the Coups with
a discretion to release a person accused of a non-bailable offence on bail, subject to following two

main limitations as provided in sub-section (1) thereof:— r
(i) Such person shall not be released if there appear reasona‘lble grounds for be!lf:vmg that he

has been guilty of an offence punishable with death or lmgnsonmem for life;
(ii) Suchpersonshall notbe 0 released if such offence is fxcogmzabl_e offence and he had been
previously convicted for an offence punishable with death, imprisonment for life or
imprisonment for seven years of more, or he had been previously convicted on two or more

occasions for a non-bailable and cognizable offence. : e
Section 438 deals with what is conventionally referred to as anticipatory bail a.md provi ?s t
Subject to the conditions and limitations pmvidcd therein a person apprehending arrest for an

accusation on a non-bailable offence may on being arrested be directed to be released on bail by the
——
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High Court or the Court of Sessions. Section 439 confers special powers |
of Sessions to grant bail to any person in custody and accused of ap m‘t‘l
' e

The Apex Court in-Gurcharan Singh and others v. State (Delhi Admi)
scope of Sections 437 and 439. The Court held that Section 437 Cr. p (- “Virati
Court of Magistrate and it expressly excludes the High Court and the.
Section 439, the Court observed that this Section confers special powers
Court of Session in respect of bail. Unlike under Section 437 (1) thvr‘\ (‘m ”]'f High o
Section439(1) Cr. P.C against granting of bail to persons accused nf:m(.|;’,.' forsoge IMpog
or imprisonment for life. The Court further observed that, however. i IS | o
Sessions Judge or the High Court certainly enjoying wide powers
considerations of the likelihood of the accused being guilty of .
imprisonment for life."” '
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THE DISCRETION- EXERCISE OF

The benedictory jurisdiction of bail lies exclusively within the discreti :
referred to as judicial discretion. It means sound discretion guided by [auw ;m)«r; rr('fv il
humor. Itmust notbe arbitrary, vague and fanciful, but legal and regular. Ee h"y;i(()

discretion may be put a capsulated form in the following classical expo%iti;); ‘LQ:,"Y v

Cardozo, J.-

“The Judge even when he is free, is still not wholly free. He is not to inngyate 4 ..
is not a knight-errant roaming at will in pursuit of his own ideal of beauty or ,ff,
is to draw his inspiration from consecrated principles. He is not to yield to spasmoc. (e
to vague and unregulated benevolence. He is to exercise a discretion in‘for'w:
methodized by analogy, disciplined by system and subordinated to the primor.‘:;. e

order in the social life. Wide enough in all conscience is the field of discretion that e

The Apex Court from time to time in its various pronouncements has outlined and explai
various considerations which should be kept in mind while exercising the juc’icia{ di
regarding grant or refusal of bail. In State of Maharashtrav. Anand Chintaman Dighe," it}
observed that there are no hard and fast rules regarding grant or refusal f bail, each case!
considered on its own merits. The matter always calls for judicious exercise of discretion byt
Where the offence is of serious nature, the Court has to decide the question of grantotbailin
of such considerations as the nature and seriousness of offence , character of the ¢

 circumstances which are peculiar to the accused a reasonable possibility of presence of the
not being secured at the trial, the reasonable apprehension of witness being tampered with

larger interest of the public and such similar other considerations.

In Ram Govind Upadhyaya, the Apex Court ordained that while placement of the accus
society though may be considered but that by itself cannot be a guiding factor in the mattes
and the same should and ought to always be coupled with other circumst
of bail. The nature of the offence is one of the basic consideration for the granto v
is a crime, the greater is the chance of rejection of the bail though, howevet dcpc'““'“‘)‘kc " '
matrix of the matter. The Court laid down following considerations which should b

- while dealing with the matter of bail, which are, as the Court clarified, only illustrd

i
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while granting bail, the Court has to keep in mind not only the nature of the accusations, but

( Jlso the severity of the punishment, if the accusation entails in a conviction and the nature of
dence in support of the accusations.

Article 135

evl ‘

b) Reasonable apprehensions of the witnesses being tampered with or the apprehension of there

peing a threat for the complainant.

While itis not expected to have the entire evidence establishing the guilt of the accused beyond

reasonable doubt but there ought always to be a prima facie satisfaction of the Court in support

of the charge.

() Frivolity in prosecution s-hould always be considered and it is only the element of genuineness
that has to be considered in the matter of grant of bail and in the event of there being some doubt
as to the genuineness of the prosecution, in the normal course of event, the accused is entitled
to an order of bail.

past criminal background of the person seeking bail also has close bearing in the matter of bail.
It is explained by the Apex Court in Ram Pratap Yadav v. Mitra Sen Yadav & another ¥ that-

«it cannot be denied that previous conviction of an accused for a heinous offence punishable
with imprisonment for life, his involvement in other crimes and the quantum of punishment for
the offences in which the applicant is seeking bail are all relevant factors to which the court
should consciously advert to while taking a decision in the matter of enlargement on bail.”

(c)

Plea for grant of bail that due to detention the applicant is unable to conduct his defense was held
to be logically untenable ** Again as held in Chenna Boyanna Krishna Yadav v. State of Maharashiru
and another®, when the gravity of the offence alleged is severe, mere period of incarceration or the
fact that the trial is not likely to be concluded in the near future either by itself or conjointly may not
entitle the accused to be enlarged on bail though these factors may also be taken into consideration
while deciding the question of grant of bail.

BAIL ORDER, SCOPE OF

Sub-section (4) of Section 437 of the Code of Criminal Procedure mandates that a Court releasing
aperson on bail under sub-section (1) or sub-section (2) is required to record reasons. Under Section
438, the Court “ if it thinks fit” may grant anticipatory bail. The use of phrase * if it thinks fit * in
Section438 (1) gives an indication that the order granting anticipatory bail must show, though briefly,
why the Court thinks it fit to do so, which means and implies that the order must be reasoned one.
Though, the condition of giving reasons for granting bail, as found in Section 437 (4) or the use of
phrase “if it thinks fit “as used in Section 438 is not there in Section 439 of the Code, however, as
laid down by the Apex Court in Mansab Ali v. Irsan and another, in granting or refusing bail, the
_Courts are required to indicate, may be very briefly, the reasons for grant or refusal of bail and the
Jurisdiction is not to be exercised in a casual and cavalier fashion. Though, recording of reasons for
being satisfied about a prima facie case is desirable but detailed examination of evidence and
elaborate documentation of the merits should be avoided because no party should have the impression
that his case has been prejudged.? Elaborating this principle, the Apex Court in a case.” observed
thatthe Courts exercising bail jurisdiction normally do and should refrain from indulging in elaborate

feasoning in their orders in justification of grant or non-grant of bail. For, in that manner, the principle
S ——
19. 003) 1 sCC 15

2 Rajesh Ranjan Yadav v. C.B.], AIR, 2007 SC 451
- 2007 Cr.L.J 782.

Nira".j““ Singh and another v. Prabhakar Raja RAM Kharote and others, AIR 1980 s¢ 785
Kashi Nath Roy v. State of Bihar, AIR 1996 SC 3240.




of ; pregumptnon of innocence of an accused” gets jeopardized; and the str
guilty till proved guilty” gets destroyed, even though all same e| "Ctura| Pringjopa
such vi : ©ments have ajyy g, P8
views are tentative and not final, so as to affect the merit of the Matter” ays Underg
!

ARREST-CUSTODY-SURRENDER

The concept of bail as incorporated under Section 437 pre-supposes tl

custody of the Court desirous of being set at liberty. The custody may be; ei:?xt

aperson inanon-bailable offence by a police officer without warrant of arre; ofr - ",
f)fa warrant of arrest issued by a Court or surrender of a person accused or nsp};( :rrw |

in a non-bailable offence before the Court of competent jurisdiction. Thig i«{})‘m,. e
from the language of Section 437, which says about a person accused or detaine . k ltmr!y‘
or brought before the Court. However, Section 439 of the Code provides in re%pérr )rrcu.qf "
of an offence and in custody. Apparently, there appears to be wide diffﬁ‘renc;z j’ fj:m
provisions but as explained in Niranjan Singh, term “custody” as used in SectiorJ 4”i ,;n. t
semantics but its core meaning is that the law has taken control of the person ar‘rtif—‘:

physical control or at least physical presence of an accused in Court coupled with 5 ,,,,_f_r_.
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jurisdiction and orders of the court amounts to custody of such person. A person can be o
judicial custody when he surrenders before the Court and submits to its directions E

~ Referringtothe observations made in Niranjan Singh (Supra), the Apex Court explained;
Jeet Kaur v. State of M.P and another,* that there cannot be any doubt that unless 2 5
custody, in application for bail under Section 439 of the Code would not be maintainable
into the question as to when is a person can be said to be in custody, within the meaning
439 of the Code, the Apex Court held as under: F

“When he is in duress either because he is held by the investigating agency or other
allied authority or is under the control of the Court having been remanded by judicia
having offered himself of the Court’s jurisdiction and submitted to its orders by
presence. No lexical dexterity nor presidential profusion is needed to come o e
conclusion that he who is under the control of the Court or is in the physical hold of
with coercive power is in custody for the purpose of Section 439. The word 8

semantics but its core meaning is that the law has taken control of the person '
oht of vare

Dehling with the issue in Rajul Rajendranath Dubeyv. State of M. P, Zinthe ligh ’
pronouncements, the legal position in respect of extent of umbrella available undt :m‘
anticipatory bail while considering application under Section437/439 has be s

(a) Ifa person has been enlarged on anticipatory bail for a limited pe
that if he so desires, may file an application for regular bail before t
the Competent Court is the Court of Magistrate, the bail applicatio
the Code would lie and it is not necessary at all that such person mt rgnmti "
the Court or he must be in jail for the' maintainability of that applicatior imited
anticipatory bail and the umbrella has already been provided to him for a
till the rejection of that application, whichever is earlier. o el

: ; : ation f
-(b) Where the Court of Session is Competent Court and if an appll‘d‘f"i’;tallla
been filed under Section 439 of the Code, it would certainly be m-.: anticipdlo
applicant is not present in Court or he is not in jail because he 1S 0(; o till the re)

the umbrella has already been provided to him for a limited perio

there i'i 4

Nco
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riod with this
e Competent

n under Sectt
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. was subsequently converted in to a graver offence,

| has been altered to an aggrieved one.

|
|
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application, whichever is less. If this ication is rei
;];a:ak')e% sy is application is rejected then only the person can
© Where an application under Sgction 437 of the Code is rejected by the Magistrate and the
applicant has not been taken into custody because of any reason or he moves out of th
custody of the Court, then the application under Section 439 of the Code woultd| not b:
maintainable in the Courtof Sessions. Similarly, ifan application under Section 439 of the
Code s filed before the Sessions Court because the Sessions Court is the Competent Court
and after rejection of that application, if the applicant is not takcﬁ into lcust%dy for any
reason or he moves out of the custody of the Court, the application under Section 439 of
the Code would not be maintainable in the High Court. For maintainability of the
application for regular bail in both the cases, the actual custody of such person would be
the condition precedent.
MISCELLANEOUS ASPECTS

Very often a question is posed whether a Magistrate in exercise of its jurisdiction under Section
437 of the Code may release a person on bail who has been arrested in connection with an offence
exclusively triable by the Court of Sessions. A clear cut answer to this question is found in Prahalad
Singh Bhativ. N.C.T of Delhi and another*, wherein the Apex Court has held that even though, there
is no legal bar for a Magistrate to consider an application for grant of bail to a person who has been
arrested for an offence exclusively triable by a Court of Sessions, yet it would be proper and
appropriate that in such a case, the Magistrate directs the accused person to approach the Court of

Sessions for the purpose of getting the relief of bail.

the Apex Court also pointed out that with the change of the nature of the
he liberty granted to him in relation to a minor offence
Though, the aforesaid proposition was made in the
anted anticipatory bail for lesser offence which
but then the aforesaid principle may well be
er offence and subsequently , the offence

In the aforesaid case,
offence, the accused becomes disentitled to t
if the offence is altered for an aggrieved crime.
background of the fact that initially the accused was gr

applied where regular bail initially was granted for a less

Again aquestion which very often crops up before Trial Courts is thatina situation where bail has
been granted by the superior Court and the accused person fails to comply with the conditions of bail

regarding regular appearance before the Court during trial and remains absent, whether on his
laim to be released on bail under

?“Psequent appearance of such accused person, as of right, can ¢

initial bail order given by the superior Court. In such a situation, it is argued that the Trial Court has
0 abide by the bail order of the superior Court and cannot re

detail by High Court in Veer Singh v. State of M.P” after referring to Sections 436 (2), 437 (5),439
(2),445 and 446-A of the Code, as well as the relevant case law including the case of Jokny Wilson
’ bound to enlarge such an accused

fuse bail. The issue was considered in

| :nslt,a{e of Rajasthan,? rejected the plea that the Trial Magistrate is
- "M bail because there has been no cance

[1ation of bail by the superior Court.

ciples can well be deduced:-

duced in custody pursuant to a
rrenders voluntarily being
ter XX X111 will come into

From the aforesaid pronouncements, following prin

(a) Once the accused does not appear in a Court and is pro

warrant of arrest having been issued by competent Court, 0:1 su
aware of issue of such warrant, all other provisions of the Chap

2
2 20001 () SC 116,

2% joud (1) MPHT 334,
oy S6CrLJ 1235,

o SEe




play and the Magistrate can refuse to release the accused and he would haye 8
to contend that he is entitled to be enlarged on bail, as the order by which pe wa
has not been cancelled.

(b) Evenifthere is no condition at the time of grant of bail, as aconsequence of nop.q
of the accused before the Trial judge or trial Magistrate., the said Coyt
complete liberty to deal with him in accordance with law

(c) Ifthe Trial Courtissatisfied that there are cogentaqd sufficient reasons for non.g
ate and release him on fresh bail bonds withl

of the accused he may exoner
e surety and the sym

conditions or more onerous conditions with regard to th
. A ol s case fsica b

at liberty, depending upon the facts and circumstances of the case, to refuse fimy

on bail.

In some Courts, the prevalent practice is that after enlargement on bail at investigg

accused is required to attend the Court till s charge sheet is subfmtted against him. This g
been disapproved by the Apex Court in Free Legal Aid Committee, l{amshedpur v. State
and it has been held that after release on bail, the accused is not required to appear befg
until charge sheet is filed and process is issued against such person by the Court

SUCCESSIVE BAIL PETITIONS

Successive bail petitions by a person in custody have become the order of the g
applications are no doubt maintainable; however, the application must contain details g
applications and their result. The person providing such details should also be nz
application.*' Again subsequent application should be decided by the same judge who re
previous ones except when the case has been transferred by Sessions Judge to Assistan
Judge in which situation the Assistant Sessions Judge shall have jurisdiction to dg
application. The object of placing subsequent application before the same judge is that #
of the Court is not abused and such an impression is not created that the litigant has either su
avoided one Judge or selected another to secure a favourable order and unless there is
charge in the fact situation and circumstances of the case, the subsequent application sha
allowed.*

ANTICIPATORY BAIL: BASIC ISSUES

The jurisdiction in respect of anticipatory bail is altogether different than that of re
Considerations, which should weigh with the request for anticipatory bail, are also differa
v. Anil Kumar,” the Apex Court found merit in the plea that custodial interrogation is g
more elicitation oriented than questioning a suspect who is well protected with a favou
under Section 438 of the Code. In serious cases, effective interrogation of suspected p
tremendous advantage and success in such interrogation would elude if the suspected pes
that he is well insulated by a pre-arrest bail order.

The scope .of Section 438 was scanned and outlined by a five Judges bench of the Ape
Gurubaksh Singh v. Sta.te f’f Punjab,* wherein it was laid down that an anticipatory bai
a passport to the Commission of Crimes nor a shield against any and all kind of accusati

29. AIR 1982 5C 163,
30, Ved Prakash, “Legal Issues-An Anthology”First Edn.2009, Suvidh
3 Stateof MP v RPGupts, 2000 (10 MPIR 185 (HC) ENRSES T Pt Lud. p. 4!
g of Maharashtra v. Captain Buddhi Kota Subb
33 JT 1997 (7) SC 651, ubba Rao, AIR 1985 SC 2292
4. AIR 1980 SC 1632
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jce to pecure individual liberty. The person seeking antic
:v ‘:ﬂm he may be arrested for non-bailable offence.“Merel?::'y a?:.'m'htw;mm”
e on under Section 438 cannot be invoked on the basis of vague and general ﬂw
I oneself in ty against a possible arrest. The Apex Court made it clear that the W.b
B edby Section 438 is of extraordinary character in the sense that it is not ordinarily resorted
powef conferred by Sections 437 and 439, and should be exercised with due '.‘.
ion only in exceptional cases where it appears that the person may be falsely mc:ﬁ:“
o reasonable grounds for holding that a person accused of an offence is not likely to
e misuse his liberty.” If the proposed accusation appears to stem not from motive of
B ring the ends of justice but from ulterior motive to injure and humiliate the person by arresting
¥ then di rection to release such person on anticipatory bail may be made,

DURATION OF THE ORDER

-~ The view of the Supreme Court as expressed in Gurubaksh Singh (supra) was that the normal rule
4 ould be not to limit the operation of the order of anticipatory bail in relation to a period of time, but
¢ reasons the Court may limit its operation to a short period. However, with the pronouncement of
the Apex Court in Salauddinv. The State of Maharashtra,” itis now well settled that anticipatory bail

ere should be of a limited duration only and ordinarily on the expiry of that duration or extended
duration, the Court granting anticipatory bail should leave it to the regular Court to deal with the matter
anappreciation of evidence placed before it after the investigation has made progress or the charge
shee is submitted. It is essential that the duration of such order should be limited an ordinarily the
Court granting anticipatory bail should not substitute itself for the original Court, which is expected
deal with the offence. It is that Court which has then to censider whether, having regard to the

material placed before it, the accused person is entitled to bail.
CANCELLATION OF BAIL

'; “"Am Court in Asian Babalal Desai v, State of Maharashtra,” considered the various aspects
sparding cancellation of bail and observed that considerations

‘ for rejection of bail and cancellation
bail are different, It is easier to reject a bail application than to cancel a bail granted by the Court
se it involves review of all the circumstances of the case. The Court enumerated following
uations where bail may be cancelled:-
’ ‘,i) The accused misuses the liberty by indulging in simi
A (i) WW“MW of investigation;
(i) Attempts to tamper with evidence of witnesses;
{ L | ses or indulges in similar activities which would hamper smooth

£ ;

m

lar criminal activity;




petition under Section 3

97 of the Code >rtai '
i e should not be entertained as syb-geac:
provides that no rey €Ction ()

ision petition will lie under that provision against an interloc : f i
U 0
SUGGESTIONS AND CONCLUSION

{\s farasthe above discussion is concerned, the following suggestions may be ad
while exercising discretionary power in granting bail to an accused person- by
1. Courts should be empowered to impose reasonable conditions. But the cond

a bearing to the object and purpose of bail viz. ensuring the presence of th

appointed day and that he/she does not obstruct the administration of justice

also give priority on circumstances which are relevant to assess risks iny.
arrested person on bail. These factors together with other necessary one
consideration by the Court while exercising their discretion.

€ aCc
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. The prevailing law on sureties seems to be unsatisfactory. The financial capacity off
to stand as surety need not be given a place of primacy. However, a surety should
duty to ensure attendance of the accused at the appointed time and place. On
condition already agreed to by a surety, the accountability should be in terms of5
monetary fine on him.

3. The judges have been given discretionary power to grant or not to grant bail. The
this power is generally based upon the precedents. But, unfettered powers given 19
are generally misused and subject to great criticism. It has been seen that bails g
lower courts are cancelled by the higher courts. There must be definite criteria in

4. There is no statutory limit fixed on the amount of bond or number of sureties. The
has been left to the discretionary of the courts. Many persons have to languish in
of furnishing bail bonds. The statutory provisions may be made for each category
fixing the amount of bond and number of sureties,

5. There is a need to provide by an amendment of the penal law that if an accused
to appear incompliance with the promise contained in his personal bond. he shall
penal action.

To conclude, it is pertinent to mention here that granting of bail is the discretionary
Court. The common trend in criminal jurisprudence in India is that after arrest of the off
bailable offence, he will apply for bail before the Sessions Court and if the bail is reject
sent to custody, but when the court is granting or rejecting bail. itis the court to go through
of the same. It must be further noted that a person accused of'a bailable offense is arrested@
without warrant he has a right to be released on bail. But if the offense is non-bailable.
mean that the person accused of such offense shall not be released on bail but here ins
is not a matter of right, but only a privilege to be granted at the discretion of the court. H
courts can impose the conditions while granting bail. But the conditions should be reasom
have also power to cancel bail. But power to cancel bail in non-bailable offences mt
judiciously.

In addition to the above, the law of bail must continue to allow for sufficient discretio

for no more fault other than their inability to pay for legal counsel to advise them O b
to furnish the bail amount itself.
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